




INTRODUCTION 
 
This report was requested by the Hawaii State Legislature during the 2004 Regular Session 
through H.C.R. 156 H.D.1, "Requesting the Department of Health to convene a working group to 
evaluate and recommend possible statutory and other changes to streamline and expedite mental 
health treatment to persons committed to State-operated or -contracted facilities." A copy of 
H.C.R. 156 H.D.1 is included as Appendix A.  
 
Specifically, the group was asked to evaluate alternatives and make recommendations to 
streamline and expedite the length of time it takes to obtain an Order to Treat (OTT); that is 
medical authorization to administer psychotropic medication involuntarily to persons civilly 
committed to a hospital pursuant to Hawaii Revised Statutes (HRS) Chapter 334 and persons 
committed to the custody of the Director of the Department of Health (DOH) pursuant to HRS 
Chapter 704;  consider how the OTT could accompany a patient when he or she is committed to 
any State-operated or -controlled facility; and to report its findings and recommendations to the 
Legislature no later than 20 days prior to the convening of the Regular Session of 2005. 
 
The group was to comprise, but was not limited to, representatives from the Judiciary, the DOH 
and staff from the Hawaii State Hospital (HSH), the Department of the Attorney General, the 
Hawaii Mental Health Association, the Hawaii Psychiatric Medical Association, the Hawaii 
Disability Rights Center, the National Alliance for the Mentally Ill, the Hawaii Government 
Employees Association and qualified mental health consumer advocates.   
 
The DOH assembled a group of representatives from the Judiciary, the aforementioned agencies 
and two qualified mental health consumer advocates: David Alexander, Certified Peer Specialist 
and Facilitator for Building Recovery of Individual Dreams and Goals Through Education and 
Support (BRIDGES) and Bill Lennox, Director of the Office of Consumer Affairs, Adult Mental 
Health Division (AMHD), DOH. The Hawaii Nurses Association was also invited, but a 
representative was unable to participate.  A complete list of work group participants is included 
as Appendix B (signatures on file at DOH).   
 
Resource materials were distributed to all participants prior to the meetings to assure background 
information was shared.  A copy of these materials is included as Appendix C.  Additional 
materials were provided by participants during the meetings and are included as Appendix D.   
 
Two all-day meetings of the group were held November 29 and 30, 2004, at the Manoa 
Innovation Center.  A facilitated process, coordinated by a neutral party, was used to assure all 
parties could participate fully.  On the first day, sixteen participants were in attendance.  On the 
second day, fourteen participants were in attendance with the two representatives from the 
Judiciary unable to attend.   
 
The following report is the result of the working group's (reference Appendix B) discussions and 
deliberations over the course of the two-day meeting.  There was a clear consensus on three main 
points.  First, that balancing the rights of individuals, the concern for public safety and the need 
for mental health treatment is paramount.   Second, the status quo with regard to current OTT 
policies and procedures needs to be changed, and third, that Best Practices in the area of mental 
health treatment and mental health law currently exist in the United States and should be 
implemented in Hawaii.  The group also agreed that a continued, deliberative process including 
all stakeholders is needed for effective reform. 
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Background on reform 
 
Over the past several years, various reforms regarding involuntary treatment have been proposed.  
Recommendations generally focused on increasing the participation and decision making of 
family members and clinicians in the process.   
 
One early proposal, put forth by the Hawaii Medical Association, would allow decisions 
regarding involuntary treatment to be made by the consumer, clinicians, and an administrative 
review panel with appeal to a judge.  A clinical panel would make a determination about the 
need for treatment.  If the consumer did not to consent to this treatment, a second administrative 
review panel composed of family members, consumers and mental health professionals not 
associated with the treatment facility, would review the clinical panel's recommendations, 
issuing their own decision.  If this second panel disagreed with the clinical panel’s 
recommendation, a Judge would review both recommendations and render a decision.   
 
A later proposal in 1999 (S.B. 1032 S.D.1 H.D.2 in 1999) that set a clearly defined statutory 
process for involuntary psychiatric treatment was passed, but vetoed by the Governor as the 
measure required an Attorney General to assist with each involuntary commitment and this was 
not considered a good use of that individual's time. 
 
In 2004, the Hawaii Government Employees Association introduced H.B.2100 that proposed 
revisions to HRS to allow the DOH to establish an administrative process allowing involuntary 
medication of psychiatric patients institutionalized at the HSH to alleviate mental illness and 
restore competency.  
 
Both H.B. 2100 and its companion bill, S.B. 2191, were held in committee, giving rise to H.C.R. 
156 H.D.1 requesting the Department of Health to convene a working group to evaluate and 
recommend possible statutory and other changes to streamline and expedite mental health 
treatment. 
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RATIONALE  
 
A need to better balance the rights of individuals, the concern for public safety and the need for 
mental health treatment when considering recommendations and alternatives to current OTT 
procedures was stated. 
 
Hawaii's standards with regard to OTT are based on Federal constitutional law, and require 
"clear and convincing evidence" of three conditions before involuntary treatment can begin: first, 
the consumer is a danger to self and others; second, that treatment with medication is appropriate 
and; third, that less intrusive measures to forestall danger have been considered. Most of the 
group felt that clear and convincing evidence may be too high a test. 
 
Current Hawaii law governing civil commitment (HRS Chapter 334) is weighted heavily toward 
individual rights and assuring due process.  The conditions for involuntary treatment of 
individuals under this chapter are narrowly defined and limited.  Definitions include: (1) That the 
person is mentally ill or suffering from substance abuse; (2) That the person is imminently 
dangerous to self or others, is gravely disabled or is obviously ill; and (3) That the person is in 
need or care or treatment, or both, and there is no suitable alternative available through existing 
facilities and programs which would be less restrictive than hospitalization.  The treatment 
period is limited, i.e. 90 days at a time, with a procedure to extend at the end of this period.   
 
Current law governing forensic commitment (HRS Chapter 704) is weighted more toward public 
safety and questions of personal responsibility at the time of a crime and an individual's fitness to 
participate in criminal proceedings.  Involuntary treatment is based on one's dangerousness, not 
one's decisional capacity. 
 
Involuntary psychiatric patients have the right to refuse treatment, including psychotropic 
medication, except when there is an OTT or in an "emergency."  An "emergency" means an 
individual is "imminently dangerous" (likely to cause serious bodily harm to self and/or others) 
and/or they are "gravely disabled" or "obviously ill."  The difficulty expressed with determina- 
tion of "imminently dangerous" is that it may require / allow such discretion on the part of 
treatment staff that safety can be compromised.  The problems with the terms “gravely disabled” 
and “obviously ill” are that they are not defined in statute and were not supported by the 
Judiciary in test cases.   
 
The provisions of Chapters 334 and 704 rely on a judicial approach to assure the protection of 
individual rights and public safety.  Such approaches weigh the individual’s and the public’s 
rights, but less the degree to which a person’s psychiatric condition is known to be harmful to 
him/herself or to the public.   
 
Medical practice continues to evolve, and much more is now known both about the damaging 
effects of untreated mental illness as well as about the clinical prediction of danger to others.  
Each patient’s condition differs, presenting varying degrees of danger and degrees of 
competence for both the decision makers and the clinical staff who must try to render treatment.  
 
Participants in the group urged greater consideration be given to the “right” of a consumer to 
receive the type of treatment they need and deserve to recover, and/or avoid further disability, in 
a timely manner.  A need to protect consumers who are unable to care for themselves (unable to 
obtain food, shelter, and clothing) was asserted.   
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As recovery from mental illness is possible, appropriate treatment should be offered at the 
earliest opportunity, for the sake of the individual and their family and well as the larger 
community.  As passionately stated by the representative from the National Alliance for the 
Mentally Ill, who is also the parent of a child with mental illness, “Without timely and 
appropriate treatment people are in danger of losing their life, their self; all of their talents and 
capabilities, all their possibilities and dreams.  Is condemning a seriously mentally ill person to 
homelessness or incarceration a protection of their ‘civil rights’?” 
 
Families who care for individuals suffering with mentally illness need support to obtain timely 
and appropriate treatment for their loved ones, especially when their family is in danger and 
becomes unable to care for their loved ones adequately.   
 
Greater consideration also needs to be given to the “rights” of other patients and treatment staff 
to "be safe" and "feel safe"; to recover and work, respectively, in a therapeutic setting. When the 
level of dangerousness (“imminently dangerous to self or others) that a consumer needs to reach 
before an emergency arises and involuntary medication can be administered is excessively high, 
the safety of all individuals in the facility is compromised.  As stated by a staff member at a 
facility, "We are literally waiting for someone to get hurt, before we can move forward."  
 
Current policies and procedures necessary to obtain an OTT in Hawaii make it a very difficult  
and protracted process, with negative consequences for stakeholders in the system.   
 
These consequences include consumers, their family members and/or advocates not being able to 
access needed and appropriate mental health treatment in a timely manner, sometimes with 
negative effects on the future course of their illness; the continued loss of freedom by individuals 
who would have been discharged had they been treated; other patients and staff being assaulted 
by untreated patients who are waiting for an OTT; clinicians and treatment staff being 
constrained in their ability to provide best practices treatment; and, the waste of public funds.   
 
For consumers involuntarily committed under HRS Chapter 334, two court hearings are 
generally necessary before needed and appropriate treatment can be received; one for involuntary 
commitment and another for involuntary medication.  The limited 90-day commitment period is 
often insufficient to provide the type of treatment that supports recovery and though an extension 
to the 90-day period can be granted, the process associated with this can be protracted.  Without 
timely and appropriate treatment, it is quite common for patients to psychiatrically deteriorate, 
suffer extended loss of freedom, and harm themselves and/or others.  
 
Using HRS Chapter 704 also results in the inefficient use of resources.  A consumer needs to go 
through three departments before being able to receive treatment.  First, a consumer must be 
arrested and charged by public safety. Next, they go before the court for a forensic evaluation to 
determine whether they are able to proceed in court or are in need of treatment for fitness 
restoration. If it is determined that treatment is needed, but the consumer refuses, then the OTT 
process begins.  Once the OTT is completed, the consumer undergoing fitness restoration can 
begin medication treatment.  It was observed by some participants that patients in Community 
hospitals and at HSH may linger untreated for weeks or months without an OTT. 
 
It was found among the group that as commitment is harder to obtain under HRS Chapter 334, 
procedures under HRS Chapter 704 seem to be preferred and more often used (Chapter 704 
requires a lower standard of dangerousness for commitment.) Approximately 93% of HSH beds 
are occupied by those committed under HRS Chapter 704.   
 

4 



Clinicians, family members and advocates access HRS Chapter 704 to expedite needed relief and 
treatment , but in this process the behaviors of those with mental illness are “criminalized.” This 
perpetuates negative stereotypes and increases stigmatization of the mentally ill.   
 
As the hospital to which a consumer is civilly committed bears legal and financial responsibility 
for that person, Community Hospitals are also reluctant to commit using HRS Chapter 334.  
Those committed using Chapter 704 become the responsibility of the HSH. 
 
Our current law allows involuntary administration of medication without an OTT only in the case 
of an “emergency” and then, for only for 72 hours.  It was highlighted that this is short- sighted 
and not conducive to effective treatment of mental illness.  In fact, only the initial short-term 
effects of medication can be seen in this very brief period of time.  What is being treated is 
agitation; only an acute symptom of mental illness, not the underlying, complex chemical 
imbalances. The administration of medication in this way can be a slippery slope to using 
medications as “chemical restraint” instead of treatment for persons suffering from mental illness.  
 
Hospitalizations are prolonged by current processes, sometimes for months. The delays in 
obtaining an OTT cause an increase in the length of stay at facilities which increases costs and 
decreases the number of beds available to the community. The current costs of care for one 
consumer at the HSH is $750/day;  $22,500/month; $270,000/year.  Given demand without 
broader systems change, the current number of inpatient beds in the State may be inadequate.   
 
The group noted that while there exists in statue differences between procedures for civil and 
forensic commitment and OTT, the diagnosis and need for treatment is the same for a given 
individual, regardless of how they are "processed" by the current system.  
 
Best Practices in the area of mental health treatment and mental health law currently exist in the 
United States and should be adopted in Hawaii. 
 
Long stigmatized, those with mental illness in the past were warehoused in back wards of 
facilities, with little hope for re-integration into society.  They were thought to function best 
under conditions we know today to be severely limiting.  Given improvements in treatment 
modalities and anti-psychotic medications (newer medications are less toxic and with more 
benign side effects), recovery from mental illness is possible and should be the goal of treatment 
efforts.  
 
When we hospitalize an individual, but do not provide the best treatment available, we fail to 
support recovery. Current literature has shown that both functional and structural changes take 
place in the brain when individuals with certain psychoses are left untreated.  Delays in treatment 
and insufficient treatment, therefore, can cause individuals to have less chance of recovery and 
be further disabled. 
 
With regard to the capacity of mentally ill person to give informed consent, it is now a generally 
accepted fact that an individual's lack of awareness of their illness is frequently a part of the 
disease process in Severe and Persistent Mental Illness.  These individuals, while clearly needing 
care, may at times be unable to give truly informed consent. 
 
We need to provide inpatient mental health treatment that shortens the stay necessary to improve 
the quality of life for consumers and opens more beds to address the current needs of our 
community.  
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ALTERNATIVES TO ORDERS TO TREAT 
 
1. Accept a consumer's verbal consent to treatment, when witnessed and documented.  
 
2. Put more “teeth” in Advance Directives (AD) and educate, promote and encourage their use.  

In making an AD, a consumer who is able to make decisions can provide written instruction 
or designate a proxy (i.e. Durable Power of Attorney) specifically with regard to the decision 
to allow administration of medication as part of mental health treatment.  This should be 
stated in the AD and should be binding, so that a separate court hearing is not needed for an 
OTT.  The treating clinician / mental health professional is held legally harmless if the AD is 
followed in a clinical situation requiring treatment.  Recent amendments have begun to 
address some of these issues. 

 
3. Use Substitute Decision Makers (SDM). People who lack capacity to give informed consent, 

do not have an AD, and have not designated a proxy may be given a  SDM by the court. This 
surrogate is limited to making specific decisions with regard to treatment with psychotropic 
medications.  
 

4. Use Guardians.  While Guardianship may also be court ordered, this option takes a large 
amount of power and decision making away from a consumer, when all that is really needed 
is decision making power regarding the administration of medication. 

 
5. Put more resources into providing appropriate treatment earlier. 
 

     a.   Provide support to consumers by offering viable options through a Crisis 
          Team, connecting high-risk consumers to Assertive Community Treatment teams, 
          and using Peer Specialists to increase understanding of the value of medication and 
          assist in consumer decision-making. 
 
     b.   If a consumer has a family or a proxy, involve these individuals as much as possible, 
          as early as possible, providing them with clear and helpful information. 
 

6. Revise HRS Chapter 334 regarding Outpatient Commitment (Assisted Outpatient     
Treatment) to allow reasonable and appropriate medications to be administered involuntarily.  
The current involuntary outpatient treatment procedures require a non-compliant consumer to 
be hospitalized involuntarily.  

 
 
While forming a therapeutic alliance between the clinician and consumer is always preferred, at 
times it is not feasible and involuntary treatment becomes necessary.  
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RECOMMENDATIONS TO STREAMLINE AND EXPEDITE ORDERS TO TREAT 
 
1.   Address dangerousness 
 

a. Expedite clinical intake evaluations (especially for those who are dangerous) so patient 
can receive treatment sooner.  

 
b.   Allow use of standardized risk assessments by treatment staff to assist in determining 

"imminent danger" for purposes of involuntary medication in an "emergency."  
 

c.   Consider how emergency treatment might be continued, pending judicial review for an 
OTT,  beyond 72 hours.  

 
d.   Concentrate efforts to streamline and expedite OTT’s on patients who have refused 

medications.  
 
2.   Make procedural changes in District and Circuit court  
 

a. Fast track those with Severe and Persist Mental Illness (recidivists) especially those with a 
history of danger. 

 
b. Prioritize commitment and OTT cases in Circuit and District courts. Set a time frame 

(with target dates/times) for court turnaround. 
 
     c.   Provide clinician (staffed or contracted by DOH) to conduct mental health evaluations at 

court. This person could also serve as a mental health liaison to the Circuit and District 
courts, conducting competency evaluations. 
 

d. Hold weekly court with Family and District courts and the HSH electronically, especially 
for consumers form the neighbor islands who are confined at HSH. 

 
3.  Cooperate with the Judiciary’s efforts to establish Mental Health Court 
 

a. Provide access to Mental Health court at treatment facility, utilizing teleconferencing. 
 

     b.   Establish Mental Health Courts on all islands to facilitate outpatient treatment and 
          monitor consumer adherence to treatment plan. 
 

c. Evaluate Mental Health Court to produce good data (funding via grant application.) 
 
d. Assign specially trained probation officer for cases in Mental Health court,  to track 

outpatient commitment cases and monitor adherence to the clinical treatment plan.        
 
4. Develop/share resources and staffing 
 

a. Speed processes where possible with use of technology.  
 
b. Enable departments to share data. Work with the Department of Public Safety to share 

information on detainees for risk assessments and to evaluate the success of prevention 
efforts in decreasing recidivism. 
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c. Increase number of prosecutors and public defenders. 
 
d. Increase number of certified forensic examiners. 

 
5. Revisions to H.R.S. Chapter 334 
 

a. Expand the definition of “dangerousness” to include the longer-term risks of 
dangerousness to self due to impairment by Severe Mental Illness.  This would decrease 
the number of individuals currently committed under H.R.S. Chapter 704.  

    
     b.   Specify definitions of "Gravely Disabled" and "Obviously Ill” according to current 

Best Practices and acceptable models from other states. This would include consideration 
of a pattern of deterioration, a high recidivism rate, and an inability to provide/obtain 
food, shelter and clothing.      

 
6. Revisions to H.R.S. Chapter 704 
 

a. Require Mental Health Court in lieu of incarceration for certain cases.  
 
b. Require 706-607’s (civil commitment in lieu of prosecution or sentence) to participate in 

Mental Health Court post-discharge.  
 

c.   Revise HRS and Hawaii Administrative Rules (HAR) to allow OTT as part of the initial 
order for "detention, specific care and treatment." 

 
     d.   Revise HAR 11-175-45 "…except as ordered by a court under Chapter 704 of the 
          Hawaii Revised Statutes to receive [specific] care and treatment..." 
 
7. Pass enabling legislation to amend the HRS and/or HAR to allow for creation of DOH   

treatment review panels including clinicians, attorneys, and patient advocates to: 
 

• expedite OTT (especially recidivists) within 10 days from initial request,  
 

• continue emergency treatment until an OTT can be heard, with review and decision 
on continuation of emergency treatment made no later than 72 hours after initiation of 
such treatment, and 

 
• access health and criminal history data to complete the risk of dangerousness 

evaluation used to assist the panel with decision-making. 
 
8. Develop a dedicated forensic hospital, in which specialists in forensic treatment provide care 

within a secure setting.  
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WAYS ORDERS TO TREAT CAN ACCOMPANY PATIENTS WHEN COMMITTED 
 
1.   Allow OTT / civil commitment be to the Director of the DOH, rather than the treatment 

facility. 
 
2.   Allow back- to-back hearings of both civil or forensic commitment and OTT.  
 
3.   Enable guardians to make decisions about hospitalization and administration of medication.  
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